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No. 10,729 


IN THE 
United States Circuit Court of Appeals 
For the Ninth Circuit 
ZEILA Barr, 
Appellant, 


VS. 


THe EquirasLe LirE ASSURANCE SOCIETY 
OF THE UNITED STATEs, 
Appellee. 


Upon Appeal from the District Court of the United States for 
the Northern District of California, Southern Division. 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

This is an action at law,! between a citizen of California 
and a citizen of New York.2. The matter in controversy 
exceeds $3,000. It was filed in the state court,’ and re- 
moved to the District Court.2 The District Court had 
jurisdiction. This Court has jurisdiction on appeal.’ 


1R. 2. 

2R. 13-14, 

3R. 5. 

4R. 6. 

5R, 13. 

8 Judicial Code, section 24; U. S. Code, Title 28, section 41, sub- 
division 1; Judicial Code, section 28; U. 8S. Code, Title 28, section 
iA. 

7Judicial Code, section 128; U. 8. Code, Title 28, section 225. 
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STATEMENT OF THE CASE. 


Plaintiff seeks to recover as beneficiary under a life in- 
surance policy® the increased amount, payment for which 
is there provided on death from accident. Dr. Barr, the 
insured, died of ‘‘acute bronchial pneumonia,’ ‘‘virus 
pneumonia,’’!° ‘‘an atypical type of pneumonia.’’"? Plain- 
tiff claims this pneumonia resulted from ‘‘Rickettsia 
bodies’’ in the lungs,!2 introduced into Dr. Barr’s body 
by a bite!® of a tick, ‘‘Dermacentor andersoni.’’'* Plain- 
tiff’s effort was to show that Dr. Barr had ‘‘ Rocky Moun- 
tain spotted fever.’’* Plaintiff produced seven experts. 
Dr. Moody represented plaintiff at the autopsy.’® He 
thought the history of the tick’s bite had no connection 
with the virus pneumonia.!? Dr. Merrill tested a sample 
of Dr. Barr’s blood, at the request of plaintiff’s doetor,'® 
looking for plague, tularemia and Rocky Mountain spotted 
fever.® All tests were negative.?° Dr. ‘Katon worked jon 
the same sample?! and some tissue sections. He found no 
Rickettsia.22. He declined to say he would associate the 
tick bite with the death, saying ‘‘There haven’t been any 
cases of Rocky Mountain spotted fever that died in two 


EME le 

9Proof of Death, Attending Physician’s Statement, R. 25. 

10Dr, Eaton, T. R. 185 (The reference is to Reporter’s Tran- 
script in No. 10,728.) 

11Dr, Moody, T. R. 174. 

12QOpening Statement, T. R. 41. 

13QOpening Statement, T. R. 37. 

14Qpening Statement, T. R. 40. 

157, R. 217, 218, 220-221. 

16T. R. 164. 

17T. R. 190. 

187, R. 105. 

197, R. 109. 

207. R. 110. 

217, R. 134. 

227. R. 1385. 


or three days with a pneumonia of this type.’’?> Dr. Meyer 
examined sections of the lung.2* He could not say they 
showed Rickettsia.2°> Dr. Briggs examined Dr. Barr June 
2nd,?° two days after the alleged tick bite. He found no 
tick bite.2* Professor Herms was called to identify a tick 
plaintiff had sent him. He had no recollection.2* Dr. 
Marston alone tried to support plaintiff’s theory. We 
discuss his testimony in detail hereafter.2® Other experts 
had worked for plaintiff ou the case, but were not called. 
One of them was Dr. Reed, who attended Dr. Barr June 
oth, the day before he died.*° What must have been his 
views are reflected by the contemporary view of Dr. 
Marston, his associate, ‘‘I did not know the exact cause of 
death outside of the bronchial pneumonia.’’*! Dr. Fogarty 
examined X-rays of Dr. Barr’s chest.32 His conclusion was 
‘‘widespread pneumonia of the influenzal type.’’ Dr. 
Berger performed the autopsy for plaintiff.3* His findings 
were ‘‘Consolidated patches both lungs.’’3 He says noth- 
ing of Rocky Mountain spotted fever, nothing of 
Rickettsia, nothing of a tick bite, nothing of Dermacentor 
andersoni. The tick that is supposed to have bitten Dr. 
Barr cannot be identified. Mven Nave claims to have 


29Infra, pp. 7-10. 
30Proof of Death, R. 22. 
317 R. 215, 

327 R, 218. 


337" R. 163. / 
34Proof of Loss, Attending Physician’s Statement, R. 25. 
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‘‘Just his back end.’’*> Nave describes other ticks.*° 


seen 
If the description of Dermacentor andersoni is within the 
judicial knowledge of the Court, then the Court knows 
that Nave’s descriptions do not fit it. On the other hand, 
if the Court does not know judicially the characteristics of 
this species, plaintiff’s proof simply fails. Plaintiff’s brief 
asserts ‘‘The tick was of the species known as the Derma- 
centor andersoni.’’** Plaintiff refers to no evidence sup- 
porting this assertion. There is none. The evidence does 
not identify any tick as Dermacentor andersoni. Plaintiff’s 
assertion is astutely ambiguous. Grammatically it refers 
to the tick mentioned in plaintiff’s preceding paragraph 
ultimately supposed to have reached Professor Herms.*® 
The professor had no recollection and did not identify the 
tick. In anv event, the point in this case is not the iden- 
tification of the tick supposed to have been sent Professor 
Herms, but that of the tick supposed to have bitten Dr. 
Barr. Whatever the scientific name may be of the guilty 
tick, of course there was no evidence that that particular 
tick was infected. 


When plaintiff rested, the Court dismissed the action.?® 
Plaintiff appeals. 


357. R. 83. 

261 R.S0, 95, 98, 100M0%, Pl. Bx. A. 
240). Br., p. 15. 

38Supra, p. 3. 

29Rule of Civil Procedure 41 (b). 


SUMMARY OF THE ARGUMENT. 
1. The dismissal was on the merits.‘° Testimony of 
plaintiff’s own witnesses amply supports the judgment 
for defendant. 


2. For the moment granting plaintiff’s contention that 
the dismissal was in the nature of a nonsuit, that disposi- 
tion of the case was proper. There was no substantial 
evidence to support plaintiff’s claim. Properly analyzed, 
the testimony of Dr. Marston affords no substantial 
support. 


ARGUMENT. 
1. THE JUDGMENT WAS ON THE MERITS AND CORRECT. 


It is settled that a judgment under Rule 41 (b) is to be 
affirmed on conflicting evidence, so long as there is sub- 
stantial evidence to support the judgment.*! The only 
possible distinction between the Young case and the case 
at bar is that the Young case was filed in the District 
Court, while the case at bar was filed in the state court 
and removed to the District Court. The distinction is 
unsubstantial. The Rules of Civil Procedure apply equally 
to actions at law removed to the District Court.*? 


As we have seen,** the evidence in this case, from 
plaintiff’s own witnesses, is ample to support the judg- 
ment. Plaintiff relies exclusively on one expert, Dr. 


40Rule of Civil Procedure 41 (b) ; 

Young v. United States, 111 F.(2d) 823, 825. 
“Voung v. United States, 111 F. (2d) 823, 825. 
42Rule 81 (e). 
43Supra, pp 2-4. 
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Marston.*! Five of plaintiff’s experts testified unfavorably 
to plaintiff’s contentions. Three experts employed by 
plaintiff and not produced are disclosed to have had opin- 
ions opposed to plaintiff’s contentions. Plaintiff’s own 
brief does not claim that there was not sufficient evidence 
against plaintiff’s contentions. It claims merely that Dr. 
Marston’s testimony was a scintilla of evidence in favor 
of plaintiff, and urges the erroneous legal proposition 
that dismissal was, therefore, improper. 


Plaintiff cites three decisions of the Supreme Court of 
the United States?® as holding that federal courts follow 
state law. These authorities, and the opposing one ap- 
pellant also cites,?® all deal with questions of substantive 
right as opposed to matters of procedure. Since the en- 
actment of the Rules of Civil Procedure under the Act of 
Congress authorizing them, there has been no question 
about their efficacy to govern procedure of the District 
Court in the matters that they cover. The Federal 
eases cited by plaintiff'? have no bearing on the point. 
The two state cases cited** deal with no question either 
of federal procedure or the applicability of state law to 
federal procedure. The numerous California cases cited*® 
purport to deal only with motions for nonsuit. No nonsuit 


44Infra, pp. 7-10. 
HErie kh. Co. v. Tompkins, 304 U.S. 64; Appellant's Brief. p. 34; 
Meredith v. Winter Haven, 320 U.S. 228; Appellant’s Brief, 
p. 34; 
Hawkins v, Barney, 5 Pet. 457, 464; Appellant’s Brief, p. 35. 
16Swift v. Tyson, 16 Pet. 1. 
47Supra. 
48Brown v. Beck, 63 Cal. App. 686; Appellant’s Brief p. 34; 
Miller v. Director General of Railroads, 270 Pa. 330; Appel- 
lant’s Brief, p. 34. 
49Appellant’s Brief, pp. 35-40. 
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was granted in the instant case. No motion for nonsuit 
was made in the instant ease. The citations are imap- 
plicable. 


2. THERE WAS NO SUBSTANTIAL EVIDENCE TO 
SUPPORT PLAINTIFF’S CASE. 


Essentially plaintiff’s argument is based upon two 
passages in the testimony of Dr. Marston. They are 
printed in blackfaced type in plaintiff’s abstract, ‘‘I felt 
that it was most likely due to tick bite;’’°° ‘‘All of the 
symptoms * * * indicative of Rocky Mountain spotted 
fever.’! Other portions of the record require such quali- 
fication of this testimony as to destroy its effect. 


On cross-examination Dr. Marston himself qualified his 
theory. Asked whether he would alter his diagnosis if 
Dr. Barr’s body showed no ‘‘proliferations of the en- 
dothelium,’’ he thought that bore some weight, and cer- 
tainly would have an effect, adding ‘‘if it is a proven 
fact that you always find this proliferation in Rocky Moun- 
tain spotted fever, that is, in the terminal blood vessels, 
and if there were none there, why, of course, it would alter 
my opinion.’’>? Plaintiff’s own expert explained the af- 
finity of Rickettsia for these blood vessels,°? causing first 
proliferation and subsequently destruction of the cells, 
blood clots, clogging of the blood vessels and escape of 


blood.5+ The latter is a partial explanation of the 


507 RK. 216; Appellant’s Brief p. 13. 
517, R. 220; Appellant’s Brief p. 14. 
527 R. 232-233. 

53Dr. Moody, T. R. 186-187. 

54Dr, Moody, T. R. 187. 
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‘“petechial’’>> spots, characteristic of the disease, from 
which it takes its popular name. Dr. Moody could not 
find this condition in Dr. Barr’s arteries. He ‘‘did not 
have the blood vessel condition that is common to Rocky 
Mountain spotted fever.’** Dr. Eaton concurred.®’ If 
Dr. Marston had known what these experts knew, then, as 
he said, ‘‘it would alter my opinion.’’®* 


The opinion Dr. Marston expressed at the trial was not 
the one he held during the illness and on which he acted 
then. Dr. Marston did not treat Dr. Barr for Rocky 
Mountain spotted fever. He says he made a report to the 
Board of Health ‘‘before Dr. Barr’s death,’ that ‘‘I 
did not know the exact cause of death outside of bronchial 
pneumonia.’’®’ June 26, 1942, even three weeks after the 
death, Dr. Marston certified the Attending Physician’s 
Statement.*! The answer to question 6 (a) gives ‘‘acute 
bronchial pneumonia’’ as the cause of death. The answer 
to question 6 (¢) says no disease or impairment was a 
contributory cause. Question 8 asks whether death was 
due to accident. The answer is ‘‘Unknown.”’ A later por- 
tion of the same question is answered ‘‘was bitten by a 
wood tick about 5/31/42 in an area that has reported 
Rocky Mountain spotted fever.’’ On June 26th, then, the 
best of Dr. Marston’s knowledge, recollection and belief 
did not permit him to say that the tick bite caused the 
disease or that Dr. Barr had Rocky Mountain spotted 


pol Rh. 188. 
56T. R. 188. 
577 R. 144. 
58T_ KR. 233. 
597. R. 214. 
60T. R. 215. 
61R, 25. 


fever. July 3, 1942, Dr. Marston signed the Death Cer- 
tificate.°2 In this instrument Dr. Marston gave ‘‘acute 
bronchial pneumonia’’ as the cause of death. Question 23 
of this form specifically directs that ‘‘If death was due 
to external causes fill in the following.’’ Dr. Marston did 
not fill in the following. During the illness and for a 
month afterwards Dr. Marston did not believe in the 
theory to which he testified at the trial.®? 


Dr. Marston never had any experience with Rocky 
Mountain spotted fever. What he says about it is based 
solely on reading®™ since Dr. Barr’s death® eight or ten 
articles.°° When he expressed his opinion he had not seen 
_ the pathologist’s report." ‘‘I am not too clear on that; 
J am not an expert on pathology.’’*’ Dr. Marston thus 
disqualified his opinion as evidence. 


During the disease Dr. Marston examined Dr. Barr for 
‘“petechial’’ spots and found none.*® These are ‘‘the only 
helpful clinical manifestations’’’’ of Rocky Mountain 
spotted fever. In Rocky Mountain spotted fever the white 
blood count runs between 8,000 and 12,000 higher. Dr. Barr 
had only 2,800.71 In Rocky Mountain spotted fever ‘‘the 
spleen, as a rule, is enlarged and tender * * * and pal- 
pable.’’*? Dr. Marston could not palpate the spleen of Dr. 


62Def. Ex. B. Since it is unprinted in the record, we append a 
printed copy. 

637. R. 223-224. 

647 R. 221, 222, 224. 

657, R, 224. 

667. R. 238. 

677. R, 230. 

687. R. 231. 

GOT a, 220. 

TO Re 23D. 

17. R. 236. 

727, R. 236. 
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Barr.*? At the autopsy he noted that the spleen was not 
enlarged.*? These circumstances enforced Dr. Marston’s 
contemporary opinion that Dr. Barr died of pneumonia, 
rather than of Rocky Mountain spotted fever. Dr. Mars- 
ton’s subsequent desire to change his opinion requires 
him to disregard these recognized tests of the disease. 


The symptoms given by Dr. Marston upon which he 
based his conclusion that Dr. Barr had Rocky Mountain 
spotted fever, are ‘‘the abruptness of the onset, the mental 
confusion, nervousness, extreme pains, incubation period 
of approximately three or four days’’;7® ‘‘markedly con- 
fused, restless, dehydrated, extreme pain all over his 
body.’’7® Upon cross-examination Dr. Marston made it 
clear that the course of the disease and its manifestations 
were those to be found in any influenzal pneumonia, any 
serious, sudden fever.’ In all, Dr. Barr’s case presented 
some features inconsistent with Rocky Mountain spotted 
fever,’® and some consistent with Rocky Mountain spotted 
fever, but equally consistent with the diagnosis of Dr. 
Barr’s case made by plaintiff’s seven other experts, 
‘facute bronchial pneumonia.” At the time, Dr. Marston 
concurred with the others. At the trial he advanced his 
new theory of Rocky Mountain spotted fever, without any 
knowledge of that disease.*® When additional circum- 
stances of the case were called to his attention, he said 
simply that that would alter his opinion.® 


Toe 236. 

i4T. R. 236. 

75Op. Br., p.18; T. R. 216. 
76Op. Br., p. 14; T. R. 220. 
TT), Re 223. 

78Supra, pp. 9-10. 
79Supra, p. 9. 

80Supra, p. 8. 
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Such testimony affords not even a seintilla, certainly 
not substantial evidence, in support of plaintiff’s theory. 


This appeal presents primarily questions of fact. Only 
one principle of law is involved, that of the Young case.*! 
Plaintiff does not cite the decision, does not discuss the 
principle involved. Under that decision the District Court 
simply had to find as a fact whether Dr. Barr died from 
an accident. It accepted the testimony of the majority 
of plaintiff’s experts, and found this factual issue against 
plaintiff. 


On the other hand, if the Young case is to be rejected 
and the District Court’s ruling to be assimilated to a non- 
suit, the factual question is whether, taking it all to- 
gether, Dr. Marston’s testimony presented the positive 
opinion of a qualified expert in support of the theory of 
accidental death. We have shown that Dr. Marston’s 
testimony does not come up to this requirement. As the 
Court said: 


‘“*Doctor Marston, the witness who offered the 
strongest grounds on your behalf, if they exist, ad- 
mitted an unfamiliarity with the thing, but that from 
what he read, if the man had been bitten by a tick, 
it was likelv that that was the cause of death. But 
I can’t see my way clear to say that that is a suf- 
ficient showing of the necessary facts.’’5? 


sc» * * T am convinced that there isn’t any evidence 
at all that sustains the burden of proof, much as I 
would like to find, frankly, some evidence to support 


$1Supra, p. 0. 
827. R. 274, 
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the plaintiff’s claim in this case; but it just does not 
square with my conscience that any of those facts 
have been proved.’’®? 


The District Court had the advantage of seeing the de- 
meanor of the witnesses and hearing their oral testimony. 
This Court does not revise the action of the District Court 
on such factual issues. 


It is respectfully submitted that the judgment should 
be affirmed. 


Dated, San Francisco, 
February 19, 1945. 


Feuix T. SMItH, 
Francis R. KIRKHAM, 
Wiriiam H. MacKay, 


Attorneys for Appellee. 
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